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THE CONCEPT OF THE PERSON IN THE 
PARENS PATRIAE JURISDICTION OVER 
PREVIOUSLY COMPETENT PERSONS 


ABSTRACT. This article reviews the medieval law background of the parens 
patriae jurisdiction of the state as it has been exercised over incompetent persons 
who formerly were competent adults, concluding that the fiduciary standard 
implied in the statute De Prerogative Regis (1324), which is the basis for modern 
guardianship status, requires that the court and guardian adopt an attitude of 
respectful friendship toward the incompetent person, just as though they were to 
be accountable to the person himself, were he to recover his faculties and become 
competent once more. This ficuciary responsibility, originating in the device of 
the “use” or trust employed for the management of the estates of lunatics, 
contrasts with the self-interested feudal guardianship used for the custody of 
“natural fools” or “idiots”, who were under paternalistic arrangements. The 
article argues that because the determination of legal incompetence and the 
consequent transfer of custody of the person and property of an incompetent 
person to the state would result in a drastic forfeiture of liberty and property 
interests were it not for the fiduciary obligation owed by the state to the incom- 
petent, the state is under an obligation to exercise its fiduciary duties in good 
faith and may not impose states policies or advance state interests of its own in 
the supervision of the affairs of incompetent persons, apart from interests arising 
legitimately out of the state’s institutional interest in providing competent 
administration for the benefit of the incompetents themselves. 
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For nearly two decades now, beginning with the celebrated case of 
Karen Ann Quinlan in 1976 (Quinlan, 1976), courts have been 
wrestling with the question of how best to protect the interests of 
persons nearing the end of their lives who resist, or whose 
families and friends resist on their behalf, medical and nursing 
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care intended to extend their biological existence. These cases 
come to the state courts sitting in their special jurisdiction as 
parens patriae or ‘father of the realm’, which is a branch of the state 
courts’ common law equity powers under which the courts have 
the obligation to protect those who lack the mental capacity to 
manage their own affairs. The jurisdiction dates back at least to 
1324; it was originally a branch of the royal prerogative. 

In their parens patriae jurisdiction over incompetent persons the 
courts are charged with making certain that the affairs of such 
persons are managed for their benefit during their disability; the 
courts thus have the power and duty to appoint and supervise 
guardians of the person and conservators of the property of 
incompetents: the guardians and conservators are typically family 
members or friends in the entourage! of the incompetent person. 
A guardian, having custody of the person of the incompetent, has 
power to consent to medical treatment on the incompetent’s 
behalf and therefore to choose among treatment options. In their 
role of supervising the guardians, the courts have thus been 
drawn into disputes over what medical treatment may be 
authorized or refused, what powers guardians and medical 
professionals respectively have to direct the course of the incom- 
petent person’s treatment, how the person’s prior statements and 
directives ought to be interpreted and weighed, and related 
issues. 

The courts’ jurisdiction with respect to a particular incompetent 
patient is characteristically invoked by family or friends of the 
incompetent who discover that, notwithstanding the medical 
industry’s custom of obtaining ‘consent’ to treatment from the 
‘next of kin’ or other biological relations of an incompetent adult 
patient, the patient’s relatives do not have actual legal authority to 
direct the course of treatment unless they have obtained guardian- 
ship of the patients from the court. In the absence of a judiciary 
finding of the patient’s incompetence and appointment of a 
guardian by the court, authority to determine the course of 
treatment is held by the physicians, who may be proceeding 
under the patient’s initial consent to treatment, the patient’s 
implied consent to emergency treatment if the patient was already 
_incompetent when the treatment commenced, or simply the 
physicians’ duty, having commenced the physician-patient 
relationship, not to abandon the patient (Faden & Beauchamp, 
1986). Legal disputes arise chiefly where the entourage resists 
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treatment recommended by the physicians because the members 
of the entourage believe that the treatment, though perhaps 
medically indicated, is inappropriate because it would be inconsis- 
tent with the values the patient held while competent. 

Most of the litigated cases have involved patients who once 
were competent but who had become irreversibly unconscious or 
nearly so. The members of their entourages have argued on the 
basis of prior statements or conduct of the patients that the 
patients themselves would not have wanted to continue their lives 
if they had lost permanently the capacity to interact with their 
environment. The question for the courts therefore has been 
whether and to what extent the patient’s own values and prin- 
ciples for living, as best they can be ascertained, ought to be 
accorded decisive weight in the management of the person’s 
medical treatment. The alternative to discovering and using the 
patient’s own values and principles as a guide to action would be 
for the court to allow health care providers to use values and 
principles of their own or for the court to construct a new area of 
substantive common law governing the refusal and withdrawal of 
treatment. 

This issue has been presented in the public and legal debate as 
whether the courts ought to respect the patient’s ‘autonomy’ and 
require health care providers to do likewise, but the language of 
‘autonomy’ is fundamentally misleading if it suggests that a 
person with severely damaged cognition is in a position to make 
decisions for himself.2 Such a person is inescapably dependent 
because he does not have the physical capacity to perceive his 
environment accurately. He consequently has lost the mental 
capacity and probably the physical capacity as well to exercise 
legal powers that require judgment and volition. He still has 
rights, however, and, correlatively, others nave duties toward 
him. An assertion that an incompetent person has ‘autonomy’ or 
the ‘right to refuse treatment’ is functionally equivalent to an 
assertion that those with authority to act on his behalf have a duty 
to act as he would have acted, or as he would want them to act 
under the circumstances, and that he has a right that they do so? 
(Hohfeld, 1919). This is the type of ‘right’ being claimed as a 
practical matter in the refusal and withdrawal of treatment cases. 
It is the ‘right’ that the United States Supreme Court found 
protected by the Constitution of the United States in Cruzan v. 
Director, Missouri Department of Health (Cruzan, 1990). 
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Cruzan marks a consolidation and ratification of trends that 
were already well-developed in state law. The principal contribu- 
tion of the Supreme Court of the United States in Cruzan was to 
confirm the assumptions on which state supreme courts have been 
proceeding for the last 15 years since the celebrated case of Karen 
Ann Quinlan opened up this line of jurisprudence, which are (a) 
that the United States Constitution protects a patient’s right not to 
have medical treatment forced on him by the command of the 
state, just as it protects the individual generally against unwanted 
bodily intrusions imposed by the state; (b) that it is the respon- 
sibility of the state to develop procedures for making effective the 
patient’s exercise of his rights in the context of its duty of protect- 
ing the patient under its parens patriae power; and (c) that the 
federal judiciary will be extremely reluctant to invalidate on 
federal constitutional grounds state procedure that represent a 
responsible balancing of the various interests and considerations 
involved. 

Among the state supreme courts that had considered the 
problem of refusal and withdrawal of treatment, all except the 
Supreme Court of Missouri (Cruzan, 1988), reversed by the United 
States Supreme Court in Cruzan, had concluded that it was their 
duty to allow the power to refuse treatment to be exercised on 
behalf of an incompetent person under appropriate circumstances. 
The courts had proceeded on the understanding, now confirmed 
by the United States Supreme Court in Cruzan that a competent 
adult person’s power under the common law to refuse medical 
treatment, which is the necessary corollary of the requirement that 
a person give informed consent to treatment if the treatment is not 
to be an actionable wrong against the person, is protected by the 
Constitution of the United States and is not lost by reason of the 
person’s incompetence. The practical situation being that a per- 
son’s actual power to refuse to consent to treatment expires upon 
the determination of his incompetency because legal incom- 
petency removes from the person all of his legal powers, the 
power to refuse treatment must be conferred on the person’s 
fiduciaries if the person’s right to refuse treatment is to be made 
effective. 

The Supreme Court of the United States broke little new concep- 
tual ground in its own opinion in Cruzan, apart from shifting 
federal constitutional protection away from the ‘right of privacy’ 
and lodging it unequivocally in the Fifth Amendment. The Court 
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did eliminate decisively the argument that persons have as a 
matter of law less power to refuse the administration of food and 
water than they have to refuse the administration of other forms 
of medical treatment: since at common law a person’s consent 
must be obtained for any form of touching, there is no basis for 
making a distinction in constitutional law different forms of 
touching for purposes of deciding whether the person has an 
interest in refusing the touching. The question whether a par- 
ticular type of touching burdens the person intolerably is a matter 
to be evaluated in the context of weighing the person’s interest in 
refusing the touching against the state’s interest in inflicting it. It 
was on the latter point that the Court left confusion: after Cruzan, 
the degree to which a state may use its regulatory or police power 
to restrict the power of an incompetent person to refuse treatment 
is left uncertain, as is the range of permissible justification for the 
state’s action in doing so. 

The Supreme Court of Missouri, like other state courts, had 
asserted that the state had an interest in the ‘preservation of life’. 
Other state courts, beginning with Quinlan, had used similar 
language: it had by the time of Cruzan been well-established that 
within the terms of the parens patriae jurisdiction itself the state 
had a duty to protect the lives of its wards and therefore had an 
interest in doing so. A court might therefore under some cir- 
cumstances require a person to undergo medical treatment that 
the person would prefer to refuse. The justification was, however, 
that the person’s refusal of treatment was irrational or misguided 
and not in the person’s true interest. Judicial paternalism has not 
been absent from the calculation of state and individual interest 
within the parens patriae jurisdiction. 

As the widespread dissemination of sophisticated technology 
during the postwar era brought a very substantial part of the 
American population within the reach of modern medicine public 
attitudes toward medical treatment became ambivalent. On the 
one hand, modern medicine had developed techniques of arrest- 
ing or reversing the course of illness that previously had been 
regarded as catastrophic; on the other hand, aggressive treatments 
were also being used where there was little hope of success. 
Patient and families began to resist medical treatment where the 
likely outcome was the bare extension of biological existence 
without the prospect of the restoration of function or the main- 
tenance of normal cognition. 
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Real technological change leading to a change in public at- 
titudes toward the the prospect of existence in a moribund condi- 
tion led the courts to reconsider the assumption that extending a 
patient’s life was invariably in the patient's best interest. 

In other words, do the courts have power under the parens 
patriae jurisdiction to assert a hostile or regulatory state interest in 
the ‘sanctity of life’ rather than a protective one? If there is a 
power in the state to exercise regulatory power to restrict the 
powers of incompetent persons to refuse treatment may such a 
power be exercised by the courts under the parens patriae 
jurisdiction as it is presently constructed or would the legislature 
have to act expressly by statute as it ordinarily must when the 
state seeks to restrict liberty? May the courts, which have the 
power to declare the common law, simply announce that incom- 
petent patients do not have a power or a common law to refuse 
treatment? 

These are thorny jurisprudential and constitutional issues. They 
do not arise, however, if the state conceives of its own interests in 
the ward’s life as a duty to protect the ward’s own interests, which 
is the proper posture of a fiduciary. State courts other than the 
Supreme Court of Missouri had asserted a state interest in the 
‘preservation of life’ but had construed it as a protective interest in 
the person. They therefore took it as their task to develop 
mechanisms to allow the protected persons and their surrogates to 
exercise the patient’s common-law right to refuse treatment in 
close consultation with medical professionals and institutions. 
Beginning with Quinlan, the courts have viewed the problem of 
making medical treatment decisions at the end of life as fundamen- 
tally a problem for patients, their entourages, and the medical 
professionals charged with their care, and have concentrated on 
creating standards for what they acknowledge to be primarily 
medical and family decisionmaking. Missouri broke with this line 
of decisions and announced a paramount state interest in the 
‘sanctity of life’ quite apart from the interests of the protected 
person. 

The distinction between (a) a state’s fiduciary interest in the 
incompetent’s life, which it is required to have because of its 
obligation under the parens patriae jurisdiction to protect the 
person, and (b) its potential hostile or regulatory interest in 
compelling a person to accept treatment in order to extend that 
life against his will, had not previously been explored in the law, 
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probably because only the Missouri Supreme Court, of all the 
state courts that had considered refusal and withdrawal of treat- 
ment cases, found that its state government had asserted a hostile 
or regulatory interest in the preservation of life that might 
authorize the court to act contrary to the interests of the incom- 
petent under its own parens patriae protection. The Missouri 
opinion thus presented openly for the first time the problem of 
ascertaining the limitations on state courts’ intrinsic powers under 
the parens patriae jurisdiction. 

The issue was not neatly posed in the Missouri opinion, 
however, because of Missouri’s handling of the specific case of 
Nancy Cruzan. Ordinarily, in constitutional analysis a ‘state 
interest’ that justifies the imposition of regulation is balanced 
against the individual's interest in being free of the regulation. 
The right to be free of unwanted touching has historically been 
regarded as a fundamental aspect of personal liberty, protected 
against private parties by the civil and criminal law and against 
the state itself by the requirement that any touching be authorized 
by due process of law. The Missouri decision was startling, then, 
in its holding that Nancy Cruzan had no interests to be balanced 
against those of the State of Missouri because, lacking cognition, 
she lacked awareness of the treatment being administered to her 
and therefore could not be burdened by it. Under this analysis, 
any state interest, no matter how trivial, would be sufficient to 
outweigh Nancy Cruzan’s interests because, being permanently 
unconscious, she had no interests at all. 

The Missouri court went on to hold that although a competent 
person might refuse treatment in advance that power would have 
to be exercised ‘personally’, by which the Missouri court seemed 
to mean that the person could exercise the power only by having 
considered the matter explicitly and having come to a decision; 
and the person would either have to comply with the formalities 
(e.g., the living will) authorized by the state or leave a trail of ‘clear 
and convincing evidence’ of her intent. The person could not act 
through the designation of a surrogate to make decisions, such as 
by executing a durable power of attorney. The Missouri Supreme 
Court thus broke with the trend of the common law as it had been 
developed across the nation for the previous 15 years, basing its 
approach on a ‘public policy’ of the State of Missouri in favor of 
the ‘sanctity of life’ that it derived tendentiously from Missouri's 
abortion and living will statutes. 


SLOT ‘6 Ang uo JusuNIedaq sTeLas 3 /310°speutnol[proyxo‘duily:dny wo pepropumoqg 


612 Sallyanne Payton 


The imposition of the ‘clear and convincing evidence’ require- 
ment occupies an interesting place in the Missouri court’s reason- 
ing. An evidentiary standard is a technique for deciding in ad- 
vance what result will be reached when there is not conclusive 
evidence on a particular matter. Thus, the ‘beyond a reasonable 
doubt?’ standard in criminal law is designed to ensure that persons 
accused of crime, even if guilty in fact, will be freed unless the 
state proves beyond a reasonable doubt that they committed the 
offense. The evidentiary standard embodies a public policy that 
discourages conviction of the innocent and therefore tolerates the 
opposite type of error, which is the freeing of some guilty persons. 
Every evidentiary standard, by necessity, embodies both a substan- 
tive public policy and a judgment as to what type and magnitude 
of error is permissible in the pursuit of that policy. 

In the case of the ‘clear and convincing evidence’ requirement 
for the ascertaining of an incompetent person’s intent, the effect is 
clear: the standard will result in the imposition of treatment upon 
some patients who, given a more generous opportunity to exercise 
their power to refuse treatment, would have done so personally or 
through surrogates. The question is what public policy may justify 
such a result. It would be consistent with the ethic of the parens 
patriae power for the state to attempt to create a standard that 
would ensure that, when there is insufficient evidence of a par- 
ticular patient’s intent, the outcome would reflect what most 
patients similarly situated would probably want. Another ap- 
proach is to allow for the exercise of reasonable judgment by those 
to whom the patient would most probably have turned if the 
patient had been able to designate a person or persons to make 
decisions on his behalf. Another approach is to allow for the 
exercise of a judgment that is socially and medically reasonable 
under the circumstances. 

All of these approaches begin from the assumption that the task 
of the court is to devise an approach that will best serve the 
interests of the protected persons, individually or as a class. Since 
the class of potential patients is the population as a whole, it is 
surely reasonable for a court to attempt to ascertain where the 
weight of likely opinion on the part of patients and their families 
lies or is likely to lie when the issue is presented to them. Local 
sentiments are therefore relevant to a determination of what the 
patients are likely to want. It is plausible for a court or legislature 
in a jurisdiction the population of which is strongly pro-life to 


SLOT ‘6 Ang uo JuowNIedaq sTeLas 3 /310°syeutnol[proyxoduily:dny wo pepropumoqg 


‘Parens Patriae’ Jurisdiction 613 


decide that on the whole it is likely that any particular patient is 
likely to want life-extending treatment and therefore to impose a 
requirement that persons seeking to end the life prior to the time 
when medical options have been exhausted should demonstrate 
by ‘clear and convincing evidence’ that the patient’s attitudes 
were consistent with this approach. 

The reason why adopting this stance is not necessarily inconsis- 
tent with the ethic of the parens patriae power is that the court 
would have set out to ascertain the patient’s own interests and to 
act on them; the evidentiary standard would be intended to 
contribute to accuracy in ascertaining the patient’s own desires. 
The degree to which under this approach a state might be entitled 
to have heightened evidentiary standards or rules of Jaw such as 
formalities that prevent the implementation of provable patient 
desires in some cases is an interesting question, left open in 
Cruzan. The Supreme Court alluded to the state’s “institutional 
interests”, which would include an interest in careful decisionmak- 
ing, and further referred approvingly to the practice of imposing 
formalities for the making of wills. These hints are, however, 
inconclusive: the state’s duties in the administration of decen- 
dents’ estates are quite different from its duties to those under its 
parens patriae protection, and the question of what one may do to 
control his property after his death must be substantially different 
from what one may do to control his body while still alive. 

The protective approach toward the development of evidentiary 
standards is quite different from the state’s deciding that it does 
not care what the patients and their families want but rather has 
policies of its own that it is going to pursue unless the patients 
while competent have laid an evidentiary trail that leads to an 
unavoidable conclusion that they have refused treatment in 
advance. The latter approach is hostile and regulatory, an attempt 
to frustrate the exercise of the power to refuse treatment. While 
Missouri might arguably have taken the protective approach, 
there cannot be much doubt that in fact it took the regulatory 
approach, its path smoothed by its having found that Nancy 
Cruzan had no interests and therefore interposed no barrier to the 
exercise of the power of the state over her. 

Using the ‘clear and convincing evidence’ requirement against a 
person asserting a constitutional right turns on its head the 
ordinary constitutional order of things, since that burden is 
generally imposed on the state when it is attempting to deprive a 
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person of an interest that has constitutional protection, such as 
when it seeks to terminate parental rights or institutionalize a 
mentally ill person. Although the United States Supreme Court 
reversed Missouri's holding that the incompetent person had no 
power to refuse treatment and no interests, it nonetheless upheld 
the requirement that the person exercise the right to refuse treat- 
ment ‘personally and leave ‘clear and convincing evidence’, 
explaining that although Missouri’s procedural and evidentiary 
requirements that burden the exercise of the power to refuse 
treatment would ordinarily constitute a deprivation of a 
constitutionally-protected liberty interest, the fact that an uncon- 
scious patient is unable to exercise the power personally and thus 
must have it exercised through surrogates transforms the analysis. 
The state’s requirements may under these circumstances be 
analyzed as an instance of the state’s protecting the incompetent by 
the assumption of a vigorous supervisory role vis-a-vis the 
guardian in order to protect the unconscious patient against 
unauthorized actions that might affect adversely the patient’s 
interest in life, which is itself safeguarded by the Due Process 
Clause. 

The Cruzan analysis thus made the guardian rather than the 
incompetent the person who is burdened, and interpreted the 
court’s role as that of protecting the incompetent against his own 
surrogate. The ‘clear and convincing evidence’ requirement could 
therefore be moved into the framework of ordinary constitutional 
analysis: if the incompetent has a right that the state protect his 
life when he becomes incompetent, then his refusal of treatment 
can be regarded as a kind of waiver of that right. Since it may be 
appropriate to require waivers of rights to be established by ‘clear 
and convincing evidence’ it is not necessarily inconsistent with the 
state’s fiduciary duty for it to impose such a requirement. The 
state’s interest in the preservation of the patient's life can thus be 
conceptualized as being consistent with, and not hostile to, the 
patient's interest. 

This approach is more than a little disingenuous in the context 
of the actual Missouri decision: the Missouri Supreme Court 
plainly intended to burden the right to refuse treatment because 
the court was opposed in principle to the exercise of the power to 
refuse treatment and wished to discourage its exercise by erecting 
high procedural and evidentiary requirements. The best face that 
can be put on United States Supreme Court's upholding of the 
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‘clear and convincing evidence’ requirement in the actual context 
of the Missouri decision is that the Court searched for a legitimate 
rationale for imposing the requirement and, having found one, 
ignored the evidence of Missouri’s actual hostile intent and 
motive. Ironically, then, the Court upheld the ‘clear and convinc- 
ing evidence’ requirement as though Missouri had been operating 
in good faith as Nancy Cruzan’s trustee. 

The fact that the Court upheld the ‘clear and convincing 
evidence’ requirement only on grounds that were consistent with 
the ethic of the parens patriae jurisdiction and maintained a tactful 
silence with respect to the Missouri Supreme Court's actual 
reasoning suggests that the Court sensed that the Missouri 
opinion had raised theoretical jurisprudential issues with which it 
was not prepared to deal. Indeed, the Court recited with evident 
approval the major common law developments created by other 
state courts with respect to the refusal and withdrawal of treat- 
ment, never mentioning Missouri's idiosyncratic reading of its 
own common and statutory law. The Court did hold, however, 
that a state may assert an interest contrary to that of incompetent 
persons, although it declined to speculate about the permissible 
bases of such interests or the weight that they might have in the 
constitutional balance. 

Giving Missouri the benefit of the doubt allowed the Court to 
avoid the issue of how it would evaluate hostile state action if 
compelled to acknowledge its hostility. The Court’s evasion of the 
difficult issues posed by Missouri’s approach to its exercise of the 
parens patriae power will not make issues of this type vanish, 
however, because the problem of refusal and withdrawal of 
treatment has placed more people than ever under the actual or 
potential power of the courts exercising their parens patriae jurisdic- 
tion and has created political controversy over the degree to 
which the courts ought to allow incompetent persons and their 
surrogates to refuse treatment. State legislatures as well are faced 
with a conflict between demands by patients and potential 
patients and their families that the state create mechanisms, such 
as durable powers of attorney, that enable them to bypass the 
courts and retain control over decisionmaking within the circle of 
family, friends, and medical professionals, and demands by others 
that the state limit the power to refuse treatment. 

Under these circumstances there are many opportunities for 
pretextural use of the state’s power to impose procedural and 
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evidentiary requirements. Some such requirements are unques- 
tionably necessary: in the exercise of the parens patriae jurisdiction 
the state has a duty to the incompetent person to obtain for him 
appropriate medical care as well as to safeguard and respect his 
exercise of his power to make medical decisions for himself or to 
have others do so in accordance with his own interests as he has 
defined them. Courts and legislatures thus have an institutional 
interest of their own in promoting thoughtfulness and accuracy in 
decisionmaking, and may reasonably conclude that they must 
place some constraints on what may qualify as a sufficient basis 
for withdrawing treatment. On the other hand, some state courts 
are inclined to exercise their parens patriae authorities, as the 
Missouri Supreme Court did, in accordance with what they 
perceive to be the preferences of the currently dominant political 
forces in their states, and legislatures may be inclined to impose 
limitations on the exercise of the power to refuse treatment, not 
for the purpose of facilitating thoughtful decisionmaking but for 
the purpose of frustrating the exercise of the power to refuse 
treatment. In light of the politicization of the issue of refusal and 
withdrawal of treatment, Justice O’Connor’s concurrence in 
Cruzan, asking whether there might not be a constitutionally 
protected right to surrogates of one’s own choosing and instruc- 
tion, raises the intriguing question whether the monopolistic 
control of the state over medical decisionmaking for incompetents 
is any longer tolerable if state courts and legislatures are prepared 
to abandon the state’s historic commitment to its role as fiduciary 
for the patients under its parens patriae protection. 

The refusal and withdrawal of treatment cases have created a 
kind of crisis of re-examination of the parens patriae jurisdiction 
itself, and has led to widespread doubt that the state can be 
trusted to carry out what have been designed from the beginning 
to be wholly fiduciary duties. The parens patriae jurisdiction over 
formerly competent adults was created to deal with a peculiar set 
of problems arising out of feudal custom and medieval property 
law. It has endured, unexceptionally, for nearly eight centuries 
largely because the state has never attempted to use its administra- 
tive jurisdiction over the estates of persons who have lost their 
mental capabilities to impose on them policies of the state’s own 
devising; rather, the state’s role has been exclusively that of 
trustee. Since there appears to be some inclination in the late 
twentieth century to change the nature of the parens patriae jurisdic- 
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tion over formerly competent, now incompetent persons, it may 
be well to revisit history and first principles. 


I 


Under the law that has governed the parens patriae jurisdiction 
ever since it was created in the middle ages in England, a person 
whose powers of self-management have been taken from him by 
the state has a right that those who exercise the power to manage 
his affairs on his behalf do so in a fiduciary capacity. Were it not 
for the fiduciary nature of this custody, which gives the ward 
rights against his custodians, the incompetent’s disappearance as 
an empowered legal person would work a forfeiture exceeding 
any punishment imposed under the criminal law: a determination 
of incompetency results in the virtual extinction of a human being 
as a legal person and the commitment of the body and property of 
that human being into the power of the custodian. The incom- 
petent person, having lost his separate legal identity, would, 
unless he continued to have rights against the custodian, simply 
be absorbed into the person who acquired custody. That is, the 
incompetent and his property would become the property of the 
custodian, to be managed in the custodian’s interest as the cus- 
todian saw fit. The fiduciary nature of the parens patriae jurisdic- 
tion over formerly competent incompetents therefore is critical to 
the legitimacy of the state’s exercise of power over them, since the 
state, which assumes then delegates custody to guardians and 
conservators, would otherwise in effect confiscate the body and 
property of an incompetent human being, on the sole ground of 
his incompetence. 

The parens patriae jurisdiction over formerly competent persons 
has been designed and administered for the past nearly eight 
centuries in a manner calculated to avoid such a result. The state 
takes jurisdiction only as a trustee: the jurisdiction has been 
designed to avoid vesting in the state any authority or incentive to 
act in a self-interested manner vis-a-vis the incompetent and the 
incompetent’s property while simultaneously conferring on the 
incompetent the advantages of professionalized official oversight 
of the persons appointed to manage his affairs. While political 
dispute has raged for centuries over exercises of the royal preroga- 
tive, the jurisdiction over formerly competent persons (‘lunatics’ 
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in early modern parlance) has had a placid course and indeed was 
incorporated into the equity jurisdiction of the newly independent 
American states with no recorded objection on the ground of its 
political illegitimacy, at a time when opposition to the royal 
prerogative furnished much of the objection to English rule in the 
colonies. 

The general lack of controversy surrounding the parens patriae 
jurisdiction over lunatics is surely owing to the fact that the role of 
the state with respect to persons who are non compos mentis has 
always been understood to be a benign paternalistic power over 
persons unable to care for themselves, and the state’s duties are 
fiduciary in nature. The court takes jurisdiction only as a fiduciary 
and has authority only to appoint and supervise as guardians and 
conservators others whose duties are also fiduciary in nature 
(Shelford, 1833). The state’s parens patriae jurisdiction over for- 
merly competent adults and its fiduciary duty toward them are 
thus inseparable: the duty conditions the power and has done so 
since its inception. Although the probate jurisdiction is part of the 
administrative apparatus of the state, the general policies of the 
state are not expected to play a role in the administration of the 
estates of incompetent persons. Even though the courts have 
authority to supervise guardians and conservators they have 
never been thought to have power, for example, to order 
fiduciaries to invest estate assets in the securities of the state, or to 
forego tax advantages to which the incompetent persons are 
otherwise entitled. The courts have never ordered conservators 
not to resist eminent domain, nor forbidden them to invest 
abroad, nor instructed them that they may not take actions that 
are contrary to the interests and policies of the state government. 
The affairs of the incompetent person are to be managed for his 
benefit and for the benefit of others with legitimate interests in the 
estate. 

While there have been minor statutory modifications in the 
parens patriae jurisdiction over formerly competent adults, the 
main outlines of the state’s powers have remained unchanged for 
the better part of 800 years. Here is the text of the original statute 
De Prerogativa Regis, thought to have been enacted about 1324 in 
the reign of Edward II: 


Also the King shall provide, when any, that beforetime hath had his wit and 
memory happen to fail of his wit, as there are many [per lucida intervalla,} that 
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their lands and tenements shall be safely kept without waste and destruction, 
and that they and their household shall live and be maintained competently with 
the profits of the same, and the residue besides their sustenation shall be kept to 
their use, to be delivered unto them when they come to right mind, so that such 
lands and tenements shall in no wise be aliened; and the King shall take nothing 
to his own use ... (De Prerogativa Regis, 1324). 


The arrangements to be created for the property of the incom- 
petent under the statute De Prerogativa Regis consisted of a pair of 
‘uses’, which were the forerunners of the modern trust. Out of the 
profits from the incompetent’s lands, which were to be adminis- 
tered under the supervision of the state, there were to be created 
two funds, one to be expended for the maintenance of the incom- 
petent and his household; the other, consisting of the excess over 
the amount required for their maintenance, to be accumulated and 
delivered to the incompetent upon his recovery. The fund thus 
accumulated would have been the lunatic’s personal property. 
The original statute provided that if the incompetent should die 
without recovering his wits, the accumulated fund should ‘be 
delivered to the church to be distributed for the good of his soul; 
later practice allowed the corpus to pass as personal property 
under the laws of intestate succession to the next of kin if the 
incompetent had no valid will at the time of death. 

Administration of this statute was delegated by the King first to 
the Exchequer, then to the Chancellor, who by the fourteenth 
century had the general supervision of the administration of uses 
and trusts. It passed to the court of Wards and Liveries during the 
Tudor period (Hurstfield, 1958), then was returned to the Chancel- 
lor when feudal tenures were abolished upon the restoration of 
Charles I in 1660. It became at that time part of the general equity 
power of the Chancellor; when the colonies separated from 
England the power flowed to the state courts sitting in their equity 
or probate jurisdiction (N-Y. Life Ins. Co. v. Bangs, 1881). In the 
United States, although the power has been codified and modified 
by statute it is part of the inherent equity jurisdiction of the state 
courts. There is thus an unbroken line of law and practice stretch- 
ing back from modern American courts to their medieval ances- 
tors, as the courts continue to implement a bargain made between 
the English nobility and the King in the late middle ages. 

Because that medieval bargain gave the state extraordinary 
powers over incompetent persons, it is particularly important to 
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keep firmly in mind that the parens patriae power over incom- 
petents is coupled always with a duty, never with an interest, 
right down to the present day. The current text of the Uniform 
Probate Code? (Uniform Probate Code, 1990) provides a modem 
day restatement of the statute De Prerogativa Regis: 


Section S-401. [Protective Proceedings.] 


(c) Appointment of a conservator or other protective order may be made in 
relation to the estate and affairs of a person if the Court determines that (i) the 
person is unable to manage property and business affairs effectively for such 
reasons as mental illness, mental deficiency, physical illness or disability, ...; and 
(ii) the person has property that will be wasted or dissipated unless property (sic) 
management is provided or money is needed for the support, care, and welfare 
of the person or those entitled to the person’s support and that protection is 
necessary or desirable to obtain or provide money. 


Section 5-402. [Protective proceedings; Jurisdiction of Business Affairs of 
Protected Persons.] 


After the service of notice in a proceeding seeking the appointment of a conser- 
vator or other protective order and until termination of the proceeding, the Court 
in which the petition is filed has: 

(2) exclusive jurisdiction to determine how the estate of the protected person 
which is subject to the laws of this State must be managed, expended, or 
distributed for the use of the protected person, the protected person’s dependents, or 
other claimants ... (emphasis supplied). 


Section 5-416. [General Duty of Conservator.] 


A conservator, in relation to powers conferred by this Part, or implicit in the 
title acquired by virtue of the proceeding, shall act as a fiduciary and observe the 
standards of care applicable to trustees. 


If the person is sufficiently ‘incapacitated’, in the language of the 
current Uniform Probate Code, to be in need of a responsible 
custodian to manage his person, the court may appoint a guar- 
dian, who is responsible for the “care, custody, and control of the 
ward...” and whose powers and responsibilities are those of the 
guardian of a minor, which in turn “are those of a parent” 
(Uniform Probate Code § 5-309). The powers of a guardian of a 
minor include the power to “consent to medical or other profes- 
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sional care, treatment, or device for the ward...” (Uniform Probate 
Code § 5-209 (b)(4)). ; 

In modern practice, the custody of the person of the incom- 
petent (or ‘protected person’, a category of person who requires 
less intense supervision) and the custody of the property are 
awarded separately, the person to a guardian, the property to a 
conservator, who may or may not be the same person. It is the 
statute governing the appointment of the conservator, quoted 
above, that tracks the original statute De Prerogativa Regis. As in 
the case of the original statute, the court takes jurisdiction of the 
person and property of a person under the modern statute only 
upon a finding that the person is in need of protection. The court’s 
power extends only to the appointment of a guardian of the 
person and conservator of the property of the incompetent. The 
guardian and conservator are bound by fiduciary obligations to 
the incompetent person. In modern practice, the guardian of the 
person has with respect to the ward the powers and respon- 
sibilities of a parent (Uniform Probate Code, 1990, § 5-209), which 
are expressed in the requirement that the guardian take care for 
the incompetent’s ‘best interests’ or an equivalent phrasing of the 
fiduciary standard. 

Both ancient and modern practice have generally required that 
the appointment of a guardian or conservator be made in accord- 
ance with a preference for the incompetent person’s kin or for 
those who have assumed responsibility for his care, or that the 
fiduciary be a person of his own designation (Uniform Probate 
Code, 1990, § 5-305). The appointment of guardians and conser- 
vators is therefore insulated from the workings of political 
patronage, which would conflict with family interests and the 
interests of the ward himself. 

The principal difference between the ancient and modern 
statutes quoted above is that the modern statute applies to all 
incompetent persons while the ancient statute applies only to 
those who have formerly been competent adults. Under medieval 
law, careful distinctions were maintained between (a) formerly 
competent adults, who were regarded as ‘lunatics’ or ‘madmen’ 
and (b) ‘idiots’ or ‘natural fools’, who had never developed adult 
mental function. While the Crown had jurisdiction of both under 
the statute De Prerogative Regis, the powers and rights of the 
Crown and the rights of the person in custody differed dramati- 
cally depending on the category. Here, by way of contrast, is the 
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text of the section of the statute De Prerogative Regis affecting 
‘idiots’ or ‘natural fools’: 


The King shall have the custody of the lands of natural fools, taking the profits of 
them without waste or destruction, and shall find them their necessaries, of 
whose fee soever the lands be holden; and after the death of such idiots he shall 
render [it] to the right heirs, so that such idiots shall not aliene, nor their heirs 
shall be disinherited (De Prerogativa Regis, 1324). 


This section contemplated a quite different type of arrangement 
for idiots from that created for lunatics. Idiots were the subject of 
ordinary feudal wardships similar to those established for minor 
children (‘infants’) who had inherited lands held by military 
tenure. A feudal guardian of an idiot or an infant was not his 
ward’s trustee: the wardship was for the benefit of the guardian 
and was regarded as a property interest that he might manage or 
dispose of as he liked. The only duty to the ward in the statute 
was that the guardian furnish him his ‘necessaries’. The duty not 
to commit waste and destruction on the lands would have run in 
practice to the holder of the interest adversely affected by such 
waste and destruction, who would have been the idiot’s heir. 

While the statute De Prerogativa Regis transferred to the King 
jurisdiction over idiots and lunatics, it did not invent the custodial 
arrangements themselves nor the distinction between them, which 
would have been a feature of pre-existing feudal custom. The 
King took jurisdiction over idiots as a feudal guardian, not as 
trustee: the management and sale of wardships of idiots, as of 
infant heirs to lands held of the Crown by military service, was 
intended to become a source of income to the Crown, if they 
expected that wealthy families would buy wards for the sake of 
their lands and for the valuable power, incidental to the guardian- 
ship, to control their marriages. By contrast, it seems to have been 
understood from the first that the King, forbidden to assert an 
interest in the lunatic’s lands or to extract a fee for the service of 
overseeing the administration of the lunatic’s affairs, had taken 
jurisdiction over the lunatic as an act of public service (W. Staun- 
ford, 1568). 

The temptation for the modern mind, accustomed to thinking of 
mentally disabled persons as a single class that ought to be 
governed by a single legal standard, is to view the distinction 
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between the use created in the statute De Prerogativa Regis for the 
lunatic and the feudal guardianship to which the idiot was 
subjected as simply a choice of technique in taking care of persons 
who were more or less similarly situated in society and to whom 
equivalent duties were owed. Nothing could be farther from the 
principle and reality of the medieval hierarchy, in which lunatics 
and idiots occupied dramatically different stations and were 
regarded as fundamentally different types of persons. The 
meaning of the fiduciary arrangement created for lunatics, from 
which our modern common law descends, can only be ap- 
preciated by contrast with the self-interested feudal guardianship 
to which idiots were subjected. The contrast between the two also 
illustrates the close relationship between property rights and 
personal powers and rights in the medieval period. 

The governing principle of Anglo-Norman England was that 
control of land was reserved for members of the clergy and 
nobility, which was as of the opening of the fourteenth century 
still clearly a military caste. Control of land carried with it rights 
of political participation such as the right to attend Parliaments, to 
participate in the county court, and so forth, and in addition 
carried seigneurial and paternal authority over the people on the 
land and others, such as women, children, servants and retainers, 
who were members of the household of the person in control. 
Control of land was in theory restricted to those who were knights 
or eligible to be knighted and who were physically and mentally 
capable of carrying out military duties. Everyone else in the 
secular social order was under some sort of disability or in some 
sort of personal custody. Children were of course in the custody of 
a responsible adult until they reached the age of majority; married 
women were ‘under the rod’, in the quaint phrase, of their hus- 
bands; peasants, in this age of serfdom, were bound to the land 
and were otherwise under seigneurial authority (Fleta, 1955). 
There were some other categories of more or less free persons, 
who need not figure in this account: the propertied residents of 
towns; a fringe of free peasantry, that would grow over time but 
that was not politically important in the period under discussion; 
and adult women, for the most part widows, who managed their 
own lands. Only adult able-bodied males who held land by 
military service had, however, the full range of legal powers and 
social freedom associated with the status of being a competent, 
free adult. 
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By and large, we must think of 1324 as a year in which the 
Anglo-Norman ruling elite was still a warrior caste and in which 
the theory and practice of feudalism were still more or less intact. 
The Crusades had recently ended; the Hundred Years’ War with 
France had not yet begun, the Black Death was a generation in the 
future. Edward I had only recently professionalized the ad- 
ministration of the royal household, the Chancellor had not yet 
developed the law of uses and trusts. Parliament was still a 
relatively informal] gathering of notables. The logic of the statute 
De Prerogativa Regis is the logic of feudalism at its height, a relic 
of a world that was on its way to disappearing only a few years 
later. 


rt 


Historians seem to agree that the statute De Prerogativa Regis was 
enacted in 1324 or thereabouts, perhaps in a gathering that did not 
quite amount to a Parliament, probably at the initiative of officials 
of the Exchequer who were anxious to achieve, in a period of rare 
amity between Edward II and his nobles, an explicit understand- 
ing of the Crown’s right to certain revenues (Brown, 1989). Since 
statutes of the time generally codified rather than created practice, 
it is reasonable to think that the jurisdiction over many of the 
items in the statute (e.g., the right to take great fish, the right to 
present candidates for empty Church offices on lands held of the 
Crown) had been exercised for some time prior to enactment of 
the statute. The statute removed jurisdiction over lunatics and 
idiots upward to the King but does not appear to have changed 
the nature of the arrangements themselves, which prior to the 
exercise of the royal prerogative would have been administered 
under the jurisdiction of their lords. Contemporary gossip had it 
that the removal of jurisdiction over idiots was obtained by an 
official of the Exchequer who, expecting to leave two idiot 
nephews as his heirs, wanted the King to have the benefit of the 
revenues of his lands. There was no contemporary or even subse- 
quent speculation about the origin of the jurisdiction over lunatics 
or its removal to the Crown (Holdsworth, 1922, pp. 473-476). The 
very fact that the jurisdiction went unremarked for centuries, 
however, suggests that both it and its removal upward were 
viewed as unremarkable. 
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For those unfamiliar with feudal structure, it may be useful to 
review the pattern of relationships reflected in the statute De 
Prerogativa Regis generally and in the two sections affecting idiots 
and lunatics specifically. The statute was based on a theory that 
the King stood at the head of a feudal hierarchy and as such had 
the privileges of a superior, which included the extraction of 
wealth from locations further down in the hierarchy. The King 
had, however, duties as well as powers: like other lords, he had a 
duty of protection toward his vassals in the feudal structure, 
which included maintaining them in possession of their lands. In 
addition, the King as head of the realm had a general obligation, 
extracted from him in the coronation oath, to protect the rights 
and liberties of the people, which meant their rights at common 
law, which included their liberty and property. 

Although the King claimed primacy and the Crown required 
revenues, therefore, the King did not have power to seize 
whatever might please him. The royal prerogative was exercised 
mainly with respect to things unclaimed (e.g., wild animals) and 
with respect to rights incident to lordship as to which the King, 
though perhaps one claimant among several, could argue for 
superior rights. Thus the King had the wardship of infant heirs to 
lands held by military service of the Crown, together with all of 
their lands under whomsoever held, even though the individual 
lords would ordinarily be entitled to the custody of the lands held 
of themselves. Since exercises of the royal prerogative for reasons 
of the Crown’s need for expansion of its revenues effected a 
removal of valuable items upward from seigneurial jurisdiction to 
the Crown, the exercise of the royal prerogative for this purpose 
might well have been viewed as usurpation had it not been that 
the Crown’s alternative method of acquiring revenue was taxa- 
tion, which was far more onerous. 

Whether the royal jurisdiction over idiots and lunatics could 
have been justified simply on the basis of the King’s prerogative 
right as ultimate feudal lord is doubtful: unless there was some- 
thing unique about mental disability, it would appear that the 
King could no more take jurisdiction over mental incompetents 
for his own benefit without invading the rights of their lords than 
he could take jurisdiction over ordinary wardships of infants and 
their lands where he had no special connection with the ward. A 
possible justification for the exercise of the prerogative therefore is 
that the King sought to protect idiots and lunatics against seig- 
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neurial abuse of custodial powers. This is not implausible, since 
guardians routinely abused their powers over their wards. Idiots 
and lunatics were even more vulnerable to seigneurial abuse. The 
potential duration of the custodial arrangement for idiots and 
lunatics (whose lucid intervals might be very widely spaced if 
they occurred at all) was potentially the lifetime of the person, 
making them and their lands more vulnerable than those of 
infants, who would be out of wardship upon attaining the age of 
majority. It would not therefore be implausible for the King to 
take protective jurisdiction over idiots and lunatics, although 
there is no historical record of complaints about seigneurial abuse 
of mentally disabled persons in particular. The actual contem- 
porary justification for the exercise of the royal prerogative over 
idiots and lunatics will never be known, however, and it may be 
inappropriate to look for a reason in other than the pragmatic 
situation and the political forces at work. More interesting than 
the question why idiots and lunatics were brought under the 
King’s jurisdiction is the question why such vastly different types 
of arrangements were created for persons who may seem to the 
modern eye to have been substantially similarly situated. 

The purpose of both arrangements seems to have been to 
deprive the idiot and the lunatic, respectively, of power to control 
lands. Depriving them of power to control themselves, apart from 
eliminating their ability to choose whom to marry, seems to be 
quite secondary: these are not police power statutes requiring 
close confinement of persons non compos mentis for the public 
safety, but rather parens patriae undertakings in the interest of the 
non compos mentis persons themselves. Upon losing control of 
lands, however, it is apparent that the lunatic and the idiot lost 
control of themselves as well. Although the word ‘custody’ is not 
mentioned in the statute pertaining to lunatics, it became standard 
practice for the King’s delegate to award personal custody of the 
lunatic as well as to select an administrator for his lands. The 
person selected was ordinarily a friend or relative of the lunatic, 
since there was no profit in the arrangement. 

If the close relationship between full legal competence and 
control of land seems odd to the modern mind, it is because the 
relationship arises out of a system of landholding very different 
from our own. The English nobility and gentry of the fourteenth 
century did not hold their lands as absolute property: rather, they 
held them as ficfs that were granted to them conditionally in 
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exchange for their performance of certain duties, chief among 
which was military service. Control of land was distributed in a 
manner designed to support a fighting force: in order to occupy a 
niche in the feudal hierarchy of those who held by military tenure 
one had to have been a member of that force, and to be able 
competently to perform one’s duties, under penalty of losing one’s 
lands. Ownership was therefore in feudal theory a concomitant of 
military performance. This theoretical relationship was softened 
in practice, but the theory had the effect of legitimizing various 
types of custodial arrangements for those who could not perform 
military duty, which included most of the population. 

The principal relationship between and among the members of 
the feudal nobility was vassalage, which was a sacred contractual 
bond between man and man. The vassal pledged fealty to the 
lord, offering loyalty and submission in exchange for the lord’s 
promise of protection. The fief was a grant of land made by the 
lord to the vassal for the latter’s support; its purpose was to give 
the vassal the wherewithal to outfit himself and his required 
complement of men for the military service that he was required 
to render as a condition of holding his fief. Landholding among 
the military elite therefore did not amount to ownership as we 
know it: the occupant of land was a tenant, not an owner. 

Family interests were not easily accommodated within this 
system, since the contracts for landholding, being between man 
and man, would technically expire with the death of either the 
lord or the vassal. A vassal had an interest, however, in having his 
land remain in his family and in having his children cared for 
appropriately in the event of his own untimely death. The custom 
thus arose that when a military tenant died his eldest son had a 
right to have the lord accept his homage and fealty for the fief if he 
were of the age of majority and was otherwise loyal and fit. A 
person could not do homage and fealty, however, if he was not 
old enough to become a knight or was not mentally capable. This 
created a problem: the vassal needed to have his heir inherit when 
the latter came of age, while the lord, bound to carry out his own 
duties to his own superiors, had an interest in obtaining the 
revenues from the lands to outfit the complement of fighting men 
that he was obliged to deliver. 

Since every person in the hierarchy except the king at the top 
and the lowest knight at the bottom was the vassal of a lord and 
the lord of vassals and therefore could understand the situation 
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from both points of view, an accommodation was easily reached 
in feudal custom: if the vassal died leaving an infant son the lord 
would raise the boy to be a knight, would take the profits of the 
fief during the boy’s minority, and would turn the land over to 
him upon his reaching the age of majority. If the vassal’s only 
children were infant females, the lord would take their wardships 
and control their marriages so as to obtain male tenants to his 
liking. In the case of an heir (of any age) who was mentally 
deficient from birth and therefore was thought of as a perpetual 
child, not fit for service, the lord would take custody of the person 
and property of the idiot until the latter's death, then turn the land 
over to the next person in the family line of succession, taking the 
profits of the land during the idiot’s lifetime. Under this system, 
the families of infants and idiots who were heirs to lands held by 
military service did not have the right to custody of their lands 
and persons: the guardianship vested in the lords, who were part 
of the apparatus of the feudal state. The King’s exercise of his 
prerogative over infants and idiots therefore did not displace 
family rights but rather seigneurial jurisdiction. 

In this context, the significance of the distinctly different as- 
sumptions made about the social and legal standing of lunatics 
and idiots, respectively, in the statute De Prerogativa Regis becomes 
clearer. The lunatic was presumed to be an ordinarily fully 
empowered but temporarily disabled adult member of the feudal 
nobility, in control of lands and a household. The statute assumed 
that the lunatic was a person accustomed to managing his own 
affairs and having others be responsible to himself. This kind of 
person would have been accustomed to engaging in transactions, 
to managing things and people, to making and enforcing 
promises.° The statute provided him with an administrator 
responsible ultimately to himself, and granted the lunatic himself 
a right to an accounting which he would be able to enforce upon 
his recovery. All of the legal obligations owed by the King and the 
administrators of the lunatic’s lands and tenements were duties 
owed to the lunatic and to his household as an extension of 
himself. The drafters of the statute seem deliberately to have 
avoided writing into the statute rights flowing to the lunatic’s 
‘family’, ‘next of kin’ or ‘heix’ and indeed seem deliberately to 
have avoided mentioning them at all. The section governing 
idiots, by contrast, states explicitly that its purpose is to prevent 
the disinheritance of the idiot’s heirs. 
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The arrangements for lunatics under the statute were designed 
strikingly to preserve not only their property interests but also 
their social space. The trustee for a lunatic would have been 
obliged to preserve not only the profits from the lunatic’s lands 
and tenements but also his position, his ‘household’, and conse- 
quently the web of relationships that would have defined him as a 
social actor. The key to this understanding of the statute is the 
word ‘household’, which was to be competently maintained. The 
word ‘household’ was a more resonant term in the late middle 
ages than it is now. To be entrusted with a nobleman’s 
‘household’ in the fourteenth century was to be entrusted with his 
life itself, and a large life at that. One historian has described the 
situation thus: 


The very word householder (as Chaucer for instance uses it of his franklin, ‘a 
householder and that a great was he’) implied of a man that he was something 
more than just a paterfamilias. A nuclear family, the man who was its master, his 
wife and his children, stood at the centre of the household, but it embraced at the 
same time a larger but closely knit community, his familia, which might include, 
according to his status, any number of chaplains, servants, grooms, cooks and 
kitchen boys, as well as his family in the modern sense. By the number of these 
dependants, by the cut of their cloth, by the standard of provision and the 
amplitude of the hospitality that his household could extend, the ‘worship’ and 
standing of a nobleman or a gentleman among his peers or neighbours was to be 
judged. To ‘conduct and arrange well’ the management of the household, to 
balance the impression of style and plenty that it gave with the resources at its 
master’s disposal, was a necessary art for any born into the secular ruling class, 
at whatever level (Keen, 1990, pp. 160-161). 


Maintenance of a lunatic’s household implied the maintenance of 
his previously undertaken contractual and more informal relation- 
ships with retainers, as well as the maintenance of family relation- 
ships with kinspersons. It implied that someone would continue 
to exercise, on behalf of the lunatic, his seigneurial duties such as 
holding the manorial court for the unfree tenants, and, 
presumably, the feudal court for his military vassals. Life would, 
in short, go on with substitutions for his personal presence. 

The idea of maintaining the lunatic’s household, and not simply 
the lunatic’s person, contrasts with the responsibility of the 
guardian toward the idiot, which is only to furnish him his 
‘necessaries’. Since the two sections of the statute are precisely 
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contemporaneous, and both were drafted by sophisticated legal 
hands, it is only realistic to assume that contemporaries would 
have perceived a significant difference between maintaining a 
‘household’ and furnishing ‘necessaries’. The latter term suggests 
a requirement of personal maintenance in accordance with one’s 
station. It is possible of course that an idiot might have had a 
household, if, being rich, he had been equipped with retainers 
sufficient to take care of him; but the statute does not assume that 
circumstance and certainly does not assume that the idiot would 
have had the robust managerial and seigneurial role assumed in 
the section of the statute covering lunatics. The drafters seem to 
have found it necessary, or at least prudent, to specify that the 
lunatic’s household was to be maintained, which suggests that in 
the absence of such instructions some lesser duty would have 
been implied. This is consistent with the idea that a person in 
ordinary feudal custody was not conceived of as a person with 
extensions that had to be maintained along with himself. 

The lunatic, on the other hand, was to be maintained with those 
extensions. It is to the law governing the duties owed to the 
lunatic, therefore, that we must look for an implicit delineation of 
the concept of the full adult person, since the social space to be 
maintained by the lunatic’s fiduciaries was the space presumed to 
have been occupied by a full adult person. Inferring the concept of 
the person from actual social and legal practice is quite different 
from developing a concept of ‘personhood’ from more abstract 
ideas which has been the approach of most philosophers (Locke, 
1689, Bk. II, Ch. 27; Hume, 1739, BkI., Part IV, Sec. 2; Williams, 
1973; Rorty, 1988; Ayer, 1963; Parfit, 1984). The philosophers have 
generally taken the view that ‘personhood’, which they treat as a 
unitary concept, requires a certain level of rationality or that 
continuity of ‘personal identity’ requires continuity of personal 
memory, which in practice requires a certain continuity of physi- 
cal and mental organization. 

By contrast, the statute De Prerogativa Regis, and subsequent 
practice within the law of incompetence for numerous centuries, 
have been based on the conventional pragmatic understanding of 
the human person that has generally been adopted in the West. 
‘Personhood’, it bears remembering, is a matter of social and, in 
the case of the law, legal convention. It is not necessary for the 
basic social unit to be the individual human being, nor for that 
individual human being to be limited conceptually to the par- 
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ticular personality inhabiting the human body. Other cultures 
have other ways of approaching the issue of the relationship 
between the body of a human being and the entity or entities 
associated with it (Carrithers, 1985). The basic legal unit in the 
English and American legal systems, however, is an individual 
live human being, who is called a ‘natural person’. The basic 
natural ‘person’ for purposes of the law, as the term is used in 
phrases such as ‘all persons born or naturalized in the United 
States...’ is a human being who has been born alive and has not 
yet been declared dead. This person has continuous juridical 
existence throughout the entire period between his birth and 
death, as a simple consequence of biological continuity, and is 
assumed to be one and only one ‘person’ throughout the course of 
his life. 

The person’s subjective changes in self-concept do not matter in 
the eyes of the law: a person who has been convicted of a crime at 
Time 1, and who has subsequently experienced a (genuine) 
religious conversion that causes him to proclaim that he has been 
‘born again in Christ’ is not entitled to his liberty on the ground 
that the person presently incarcerated is a ‘different person’ from 
the one who was convicted, even if all who know him agree that 
there has been an impressive transformation. 

Apart from setting the conditions for being regarded as a 
juridical entity, legal institutions have not attempted to develop a 
unitary concept of ‘personhood’ or ‘personal identity’ that might 
be applicable in all circumstances. The approach of legal institu- 
tions has been much more pragmatic, tailoring the definition of 
‘person’ and the assignment of powers, rights and interests of 
persons to the particular setting (Tur, 1987). It is even to be 
doubted that there is a single concept of legal ‘personhood’ rather 
than a collection of personae into which human beings and or- 
ganizations may fit themselves for particular legal occasions 
consistent with the original notion of a ‘persona’ as a mask 
donned for a play. 

Generally speaking, the idea advanced by some philosophers 
that a human being may be disaggregated into discrete temporal 
units such as Person 1, Person 2, and so forth, with each ‘person’ 
being defined by the degree of psychological unity that the 
personality manifests, the total sequence of whom may not have 
sufficient psychological continuity to add up to a single ‘personal 
identity’, is an idea that finds little resonance in the law. The law 
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allows for a human being to don many masks, but the fundamen- 
tal fact of legal continuity is established by simple bodily con- 
tinuity. If one were to adopt, for example, Derek Parfit’s technique 
for purposes of describing the situation of an incompetent person, 
one could say that the incompetent is a different ‘person’ from the 
‘person’ or ‘persons’ whom he was before, the points of discon- 
tinuity being marked by loss of awareness of his previous history. 
Parfit’s approach would apparently require the construction of a 
separate legal self for each major change in mental organization, 
which would create a complex situation for persons with chronic 
degenerative diseases affecting the mind. Having set up the 
incompetent as a series of temporally distinct ‘persons’, one could 
then posit a conflict among them, with, in the case of refusal of 
medical treatment, persons advocating different treatment options 
representing, in effect, different ‘persons’ and the court being 
forced to choose between them or to select yet another point in the 
patient’s history from which a different ‘person’ might be con- 
structed, with a different set of interests. At the extreme, the court 
might view its task as that of selecting the ‘person’ whose interests 
would be viewed as controlling on the human being comprised of 
many ‘persons’. Such an approach is of course unmanageable, 
making the psychiatric problem of multiple selves seem simple by 
comparison. 

The problem of mental incompetence points up the reason why 
the philosophers’ approach does not take account of the com- 
plexity of the human person, even in the rather limited sphere of 
legal relationships. Legal relations are fundamentally dyadic in 
structure. One is not merely a ‘person’; one has a bundle of 
powers, rights, interests, and so on, that place one in legal relation- 
ship with things and other people. Disruption of the ‘personhood’ 
of a human being upon a determination of incompetence would 
require disruption of his relationships with things and people, 
reassignment of some of these relationships to others and dissolu- 
tion of some of the relationships altogether. It is difficult to 
imagine a legal system in which a person might lose his legal 
interest in his property, or his status and responsibilities as a 
spouse or parent, for the sole reason that he had become incapable 
of remembering that he owned the property or was related to his 
spouse and children. It is true that certain contractual obligations 
cannot be enforced upon one who was incompetent at the time of 
making them or who subsequently becomes incompetent, but the 
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most important relationships, such as property and family inter- 
ests, do not rest on so fragile a basis. 

To take an extreme hypothetical similar to those favored by the 
philosophers, if a person, having lived her life as Person A, wakes 
up one morning with a compelling conviction of herself as Person 
B, complete with memories of being Person B, she nevertheless 
owns the possessions of Person A, is the spouse of Person A's 
spouse and the parent of Person A’s children, owes Person A’s 
debts, is obliged to perform Person A’s contracts, and can collect 
money owed to Person A. She may choose to change her name to 
that of Person B and to start a new life with the new identity, but 
her new identity will be, legally speaking, a new name for the 
person who will be legally continuous with Person A. If it turns 
out that Person A committed a murder twenty years before she 
changed her name to that of Person B, the proper human being to 
be arrested is Person B, who may argue discontinuity of person- 
hood in defense or mitigation but who will have no success at all 
arguing that she is not Person A. It goes without saying that if 
Persoms actually exists and occupies a different body, Person A’s 
sincere conviction that she is Person B does not empower her to 
assume Person B’s name, assert control of Person B’s property, 
undertake a marital relationship with Person B’s spouse, exercise 
control over Person B’s children, and so on. Person B will be 
entitled to an order requiring Person A to desist from these 
activities. Bodily continuity is the key to legal identity, at least in 
natural persons. 

The continuous personal identity of the idiot or lunatic is 
assumed in the statute De Prerogativa Regis and subsequent 
practice in the parens patriae jurisdiction. It is not personal identity 
that is affected by a determination of incompetence, but rather the 
collection of legal and social interests that a person may have, the 


powers that or his fiduciaries may exercise, and the rights and - 


interests that he may have in his new status. The difference 
between the lunatic and the idiot was that the lunatic was to retain 
his legal and social spaces: the legal and social relationships that 
he had created as a result of his exercise of his powers were to be 
maintained and respected on their own terms. The idiot, by 
contrast, was to be treated as a person who had never entered into 
relationships, lacking power to do so because of his mental 
disabilities, and thus had never acquired interests of any mag- 
nitude beyond his interest in personal maintenance. 
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The distinction between the fiduciary arrangement created for 
lunatics and the feudal wardship imposed on infant heirs and 
idiots appears to reflect, therefore, a salient theoretical and practi- 
cal distinction between those who have once attained competence 
and those who have never been competent. Lunatics, who had 
been competent, were entitled to have their affairs managed for 
their own benefit by persons accountable ultimately to them- 
selves. Idiots, who had never been competent and who were 
expected never to gain competence, were treated as human place 
holders for their families, possessing very limited powers and 
rights during the period of their disability. 

The difference between the treatment of the formerly competent 
and the never-competent seems to have turned on the fact that the 
typical fourteenth-century lunatic would have been a member of 
the feudal nobility who had done homage and fealty for his lands 
and who therefore would have been owed a duty of protection by 
his lord(s). The idiot, on the other hand, would not have been 
party to such a feudal contract because he would have lacked 
capacity to enter into it. While it is difficult to reconstruct all of the 
ramifications of the lord’s duty of protection, it is clear that a 
vassal did not forfeit his lands because of temporary absences. 
Members of the nobility, including the king himself, were accus- 
tomed to going on Crusades or other foreign expeditions, some- 
times for extended periods of time, leaving their lands in the care 
of trusted associates who acted as their bailiffs during their 
absence. Indeed, kings turned over the management of the 
kingdom to others while they pursued foreign adventures. Ar- 
rangements for temporary fiduciaries must have been common; 
legal historians trace to the Teutonic custom of one man’s entrust- 
ing his lands to another for the duration of a military campaign 
the origin of the uses and trusts and other legal devices whereby a 
person is granted possession of a thing coupled with a fiduciary 
duty toward its owner. It therefore is plausible to speculate that 
when a person who would have made such an arrangement for 
himself in anticipation of temporary physical absence suffered a 
temporary mental absence the duty of his lord would have been to 
have done for him what he would have done for himself, namely 
to appoint a competent and trustworthy bailiff to care for his 
properties. This is of course speculation, but it is reasonable to 
think that arrangements for lunatics would have been consistent 
with the feudal scheme, which contemplated the absence of 
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warriors from their estates and therefore the need for competent, 
accountable administration. 

That a mental disability in an adult who has been competent 
was conceptualized as a temporary disability is apparent in the 
language of the statute. The statute describes the mental disorder 
itself in terms of reversible events: the lunatic has ‘lost’ wits that 
he previously had, which implies that he may find them again. 
His recovery is characterized as ‘coming to right mind’, which 
depicts the mind as a place from which one may go and come 
back again. When he is in the right place, or has his wits for the 
moment, he has ‘lucid intervals’, which are contemplated in the 
statute and are otherwise acknowledged in the law as times 
during when the lunatic regains his legal powers. Even the term 
‘lunatic’, not used in the statute but a term that became a common 
designation for one who had gone mad after once having been 
sane, implies a periodicity to the madness, which was thought to 
be inspired by the moon. 

What would a person who had to be temporarily absent have 
expected in a person to whom he would entrust his affairs? The 
basic idea of the ‘use’ seems to have originated in rather simple 
Germanic custom under which one man might be able to trust 
another man with his properties and count on him to carry out his 
instructions with respect to them. Sir William Holdsworth 
describes its origins thus: 


Mr. Justice Holmes was the first to point out that the root idea underlying the 
conception of the use is to be found among the Germanic tribes. That root idea 
consists in the recognition of the duty of a person to whom property has been 
conveyed for certain purposes to carry out those purposes. The fact that one man 
trusts another in this way naturally appears in any sort of society which has 
progressed so far as to possess even the most rudimentary system of law. A very 
small amount of legal development will necessitate some sort of institution by 
which effect can be given to the desire to create trusts of this kind. That institu- 
tion early germanic law was found in the Salman or Treuhand. He was, as we 
have seen, a person to whom property had been transferred for certain purposes, 
to be carried out either in the lifetime or after the death of the person conveying 
it. The recognition, if not by the law at least by public opinion, of the binding 
character of his obligation, involved the recognition of the broad principle that 
such a duty ought to be enforced. It was the breadth of the principle thus 
recognized that has made the institution by which effect was given to it the 
ancestor of many important institutions and principles of our modern law. It was 
the Salman who was the ancestor of the executor; and it was the existence of an 
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executor — a person upon whom a testator could lay many various duties — that 
enabled persons by their wills to give effect to their wishes as to the manner in 
which their property should be employed after their death. It is to this institution 
that we must look for the beginnings of the law as to bailment and agency. And 
it is to the same quarter that we must look for the origin of the earliest con- 
veyances to uses. The feoffee to uses, like the Salman, held on account of another 
— the cestuique use; and it was because the feoffor could impose on him many 
duties that landowners acquired through his instrumentality the power to do 
many things with their land, from which they had been debarred by the rigid 
rules of the medieval common law. 

Germanic law, therefore, was familiar with the idea that a man who holds 
property on account of or to the use of another is bound to fulfill his trust. We 
find many illustrations of the purpose to which this idea was put both at home 
and abroad from the earliest period. Frankish formulas from the Merovingian 
period speak of property given to a church “ad opus sancti illius”. Mercian 
landbooks of the ninth century convey land “ad opus monachorum.” Domesday 
book speaks of geld, or money, or sac and soc, held “ad opus regis” or “reginae” 
or “vicecomitis”. The laws of William I speak of the sheriff holding money “al os 
le rei.” But till the law begins to develop into a regular system the place which 
this idea will take in that system cannot be fixed. We have seen that this develop- 
ment came with the legal Renaissance of the twelfth and thirteenth centuries. As 
a result of that Renaissance we get the beginnings of the common law; and with 
the beginnings of the common law we can see the position which this idea of 
holding property on account of or to the use of another will take in it 
(Holdsworth, 1924, pp. 411-412). 


The arrangement for the lunatic in the state De Prerogativa Regis 
appears to be, therefore, one of the first appearances of the ‘use’ in 
English law, and is even an historical curiosity, expressing a 
willingness on the part of the Crown itself to accept the obliga- 
tions of serving as trustee under a ‘use’. Later, ironically, the 
common law courts declined to recognize or enforced uses, 
leading to the growth of the jurisdiction of the Chancellor, ‘the 
King’s conscience’, over uses and trusts. The significance of the 
statute De Prerogativa Regis from the standpoint of American law 
in the late twentieth century is that the relationship established 
between the previously competent person and the King and 
administrator was plainly one of trust, the obligations those of 
friend and trustee, and the ethic one of respect among peers. It is 
from the English law’s conceptualization of the person who has 
once had but who has lost his wit and memory that our modern 
law derives its understanding of the formerly competent person 
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as one whose previous commitments and desires are to be 
respected and who is generally to be treated as a person who 
continues to occupy the social and legal space of an adult member 
of society. 

In the Tudor period, jurisdiction over lunatics and idiots was 
administered by the Court of Wards and Liveries, which 
preserved the theoretical and practical distinction between the 
two categories. The feudal guardianship of idiots was abolished in 
1660 along with feudal tenures generally. At that time, the King 
delegated his duties with respect to lunatics back to the Chancel- 
lor. Jurisdiction over idiots and infants who were not adequately 
protected was assumed by the Chancellor as part of the equity 
jurisdiction, without new statutory warrant. By this technique of 
pragmatic assimilation of idiots and infants to the fiduciary 
responsibilities of the Crown based conceptually on the jurisdic- 
tion over lunatics, it happened that the duties of courts, guardians 
and conservators toward all types of incompetent persons came to 
be more or less conflated and governed by the idea that in exercis- 
ing personal custody a guardian should take care for the ‘best 
interests’ of the ward, a situation that obtains presently in 
American law. 

The respect for the person of the incompetent and the ethic of 
friendship make comprehensible the fact that the English and 
American courts have in the management of the affairs of lunatics 
sought to do what they thought the lunatic would have wanted 
done. Sometimes that involves dispensing funds or taking other 
actions that may not be in the self-interest of the lunatic most 
narrowly conceived but that are consistent with his interests in the 
broadest sense. The most famous instance of this approach, which 
illustrates the degree to which the lunatic’s interests are found to 
include maintaining personal and family honor, is Ex parte 
WHITBREAD in the Matter of HINDE, a Lunatic (Ex parte 
Whitbread, 1816), decided in Chancery in 1816. In that case, the 
question was what allowance ought to be made for the lunatic’s 
personal support and what portion ought to go to the support of 
his relatives. The court was not in the end persuaded to increase 
the allowance to the relatives, but the importance of the case lies 
in the principle that the court articulated, which is as follows: 


... the Court, in making the allowance, has nothing to consider but the situation 
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of the Lunatic himself, always looking to the probability of his recovery, and 
never regarding the interest of the next of kin. With this view only ... the Court, 
looking at what it is likely the Lunatic himself would do, if he were in a capacity 
to act, will make some provision out of the estate for those persons... upon the 
principle that it would naturally be more agreeable to the Lunatic, and more for 
his advantage, that they should receive an education and maintenance suitable to 
his condition, than that they should be sent into the world to disgrace him as 
beggars ... [t]he Court will not refuse to do, for the benefit of the Lunatic, that which it 
is probable the Lunatic himself would have done” (emphasis supplied). 


This principle continues to be reflected in the law, including 
modern American law. The Uniform Probate Code sets forth a 
number of powers that conservators may take to maintain, on the 
behalf of an incompetent person, relationships with persons and 
institutions that it is likely that the incompetent person would 
have wanted to have had maintained. A conservator thus has 
power to expend sums for the support, education, care or benefit 
of the protected person and the protected person’s dependents 
and may in addition provide support to others who are members 
of the protected person’s household who are otherwise unable to 
support themselves (Uniform Probate Code, 1990, § 5-424). Courts 
may, among their other powers, and when satisfied that it is in the 
best interest of the protected person, authorize the making of gifts 
in trust or otherwise not exceeding 20 percent of any year’s 
income of the estate (Uniform Probate Code, 1990, § 5-407). 
Modern courts are, in short, still acting on the ethic of the original 
statute De Prerogativa Regis, which is that, as Chancery put it in Ex 
parte WHITBREAD, the Court 


takes care, for his sake, that if he recovers, he shall find his estate as nearly as 
possible in the same condition as he left it, applying the property in the mean 
time in such manner as the Court thinks it would have been wise and prudent in 
the Lunatic himself to apply it, in case he had been capable (Whitbread, 1816, p. 
102). 


In the United States, a New York court applying the same test in 
1840 phrased it that the court’s duty would be to evaluate the 
situation as the lunatic would evaluate the situation “if he was 
restored to his reason so as to be capable of acting with sense and 
discretion” (In re Willoughby, a Lunatic, 1840). 
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These principles apply as well to the management of the 
lunatic’s person: they have come to be known as the ‘substituted 
judgment’ test, under which the fiduciaries for an incompetent 
person attempt to decide what the person himself would do when 
presented with his current medical options and to do what he 
would have wanted done under the circumstances (Quinlan, 
1976). As in the case of management of the incompetent’s property 
in light of his larger interests, the use of the ‘substituted judgment’ 
test is not an abandonment of the idea that fiduciaries are sup- 
posed to act in the best interests of the incompetent person but 
rather an implementation of the idea that the person has the 
power to decide what his interests are and has exercised that 
power by the manner in which he has lived his life. Consulting the 
person’s own previously-developed interests, preferences, and 
values is the essence therefore of taking care for the person’s best 
interests. 

Even though a guardian may have, as the Uniform Probate 
Code puts it, “all the powers of a parent” (Uniform Probate Code, 
1990, §§ 5-309, 5-209(a)), his appropriate posture toward the 
formerly competent ward is not that of a parent, nor that of a 
master. Indeed, it seems quite unlikely that a competent person 
who had an opportunity to designate in advance a person to take 
over his affairs in the event of his disability would select a person 
whose attitude would be that of a parent or master. Rather it 
seems likely that a person would select someone who was his 
friend and who would therefore act out of the kind of knowledge- 
able, respectful affection that close friends have for one another. 
The ethic of the parens patriae jurisdiction is thus consistent with 
practice in selecting surrogates, which has been to award the 
guardianship to someone who is a friend or a family member and 
who is therefore most likely to know the incompetent person in 
his most important relationships and extensions and therefore to 
be able to construct his likely assessment of his present interests. 
The aspiration of the parens patriae jurisdiction has thus been to 
mobilize competent administration, good judgment and the ethic 
of friendship in the service of the mentally disabled person, with 
the intention of doing what he would want done. 

This approach makes most sense, of course, in cases in which 
the incompetent person has previously been competent and 
therefore either has left statements bearing on medical treatment 
decisions or has had the opportunity to develop a web of relation- 
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ships from which his interests may be inferred. In this context, the 
consequence of the conflation in modern law of the law governing 
the lunatic and the law governing the idiot has arguably worked 
to the disadvantage of both. In the case of the previously-com- 
petent, some courts and lawyers have apparently believed that 
they had an obligation or even a right to ignore the incompetent’s 
own personhood and to act on what they regarded as his ‘best 
interests’ according to standards of their own devising; in the case 
of the never-competent, the ‘substituted judgement’ standard 
takes on the characteristics of a fiction, since it is impossible to 
refer to the rationally-developed interests of a person who has 
never had _ rationally-developed_ interests (Liacos, 1989; 
Guardianship of Jane Doe, 1991, p. 518). 

The practical situation has been that when the courts have 
looked to find the “interests” of patients that are to be protected, 
they discover that formerly competent patients are likely to have 
left writings and statements or other evidence from which their 
interests, values, and principles may be inferred while those who 
have never been competent cannot have formed rational desires. 
Courts such as those of Massachusetts and New York whose early 
cases involved never-competent persons have therefore tended to 
develop a jurisprudence the assumptions of which diverge from 
that of states whose first cases involved formerly-competent 
persons. Courts have been somewhat cautious about allowing 
medical judgment to be overridden in the name of a patient’s right 
to refuse treatment where the patients are persons who have 
never had adult mental capacity and therefore could not have had 
rationally developed preexisting values and interests (Saikewicz, 
1976; Storar, 1981). Formerly competent patients, by contrast, have 
been treated as persons with views and interests that are at the 
very least to be taken into account, and which may be accorded 
controlling weight. Most of the refusal and withdrawal of treat- 
ment cases have involved formerly competent persons; it is their 
situation that has led to the development of the common law of 
the parens patriae jurisdiction that was cited with approval by the 
Supreme Court in Cruzan. 

While most state courts and legislatures have taken seriously in 
good faith their fiduciary obligation to manage the affairs of an 
incompetent person under the parens patriae jurisdiction only for 
his own benefit, some others have sought to use the powers 
granted to them under the parens patriae jurisdiction to impose on 


SLOT ‘6 Ang uo JusWNIedaq sTeLas 3 /310°syeutnol[p1oyxoduily:dny wo pepropumoqg 


‘Parens Patriae’ Jurisdiction 641 


incompetents policies of their own devising, policies that are 
hostile to the interests of the incompetents. If the ethic of service 
and friendship is collapsing, if the states now asserts that under 
the parens patriae jurisdiction it holds power without obligation, if 
it asserts power to manage the affairs of incompetents in its own 
interests, pursuant to its own self-interested policies, it may be 
time to consider whether the extraordinary exclusive power of the 
state to acquire control of the persons and property of incom- 
petent persons continues to be tolerable. 

These issues are difficult to address in the context of American 
political theory and constitutional discourse, which assumes that 
the powers of the state are held by delegation from the people and 
that constrictions of the liberties of the people are either 
authorized by legislatures or are part of a disciplined develop- 
ment of the common law. The parens patriae jurisdiction, however, 
is fundamentally unlike other powers of the state. No repre- 
sentative American legislature decided to create this jurisdiction: 
the idea that it should be the state exclusively and is not permitted 
to be a person’s family or surrogates of his own choosing that 
should take over administration of his affairs in the event of his 
incompetence is an idea grounded in a system of feudal landhold- 
ing and an ethic of relationships between lords and vassals that 
were never imported into the American colonies. In the United 
States the parens patriae jurisdiction has arguably endured for so 
long without close examination of its premises precisely because 
its administration has heretofore been on the whole honorable. 
Prior to the time when the question of the refusal and withdrawal 
of treatment arose, courts and legislatures had been reasonably 
faithful to the premise of the limited jurisdiction under which they 
exercised the parens patriae power. 

In our present changing circumstances, however, the risk is that 
state courts and legislatures may leverage their monopolistic 
control over the affairs of incompetent persons into a regulatory 
regime that was not part of the bargain. The state acquired its 
power as part of a medieval bargain made in the ethical structure 
of feudalism, under which the King became the servant, not the 
master, of persons whom he brought under his protection. The 
powers of the state over the incompetent are tolerable only if 
fiduciary in nature and if administered in good faith out of 
fiduciary motive. 

Whether the United States Supreme Court will take on the 
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burden of constitutionalizing the original understanding of the 
parens patriae jurisdiction is a matter for conjecture, left substan- 
tially in doubt by Cruzan. The difficulty in posing the issues as 
crisply as they would need to be posed for purposes of seeking 
federal constitutional protection for the rights of the incompetent 
is that the standard that governs the conduct of the state is not a 
legal standard but an ethical one, and it is notoriously difficult to 
invalidate state action because based on improper motive. Rather 
than attempting to untangle legislative or judicial motives for 
restrictive state action, therefore, it may be time to consider 
whether some less monopolistic arrangement that is more reliably 
amenable to the control of incompetent persons and others of their 
own choosing might not be required as a matter of right, as an 
incident of constitutionally protected liberty. Justice O’Connor’s 
question whether there might not be constitutionally protected 
right to surrogates of one’s own choosing and instruction may be 
the question to be pursued. 


NOTES 


1 | have borrowed the term ‘entourage’ from Philippe Aries (Aries, 1981). The 
term captures the idea that at critical moments such as illness and death a person 
is attended by others who have close ties to the patient but who may or may not 
be members of the patient’s ‘family’ as defined by blood or marriage. The terms 
‘guardian’ and ‘conservator’ as used in the text are generic; actual terminology 
and practice varies in minor respects from state to state. 

2 This article uses the universal masculine pronoun in order to draw on the full 
cultural implication of the patient’s being a person who possesses the entire 
range of legal powers and rights of self-management assigned to competent 
adults. At the time when the termination of treatment issue first arose, only adult 
men possessed such powers and rights. The development of patient autonomy is 
historically coincident with adult womens’ assertion of the rights of autonomy 
and participation historically reserved for adult men. It would be anachronistic 
to use the universal ‘she’ in this article, because at the time when the cases first 
arose the cultural norm for adult women was to defer to authority, including of 
course medical authority. 

3 This essay is written in the language of Hohfeldian analysis, in order to be 
precise about the legal relationships discussed. The term ‘power’ as used in this 
essay means ‘legal power to change the legal state of affairs’. The term ‘right’ 
means that Person A is owed a corresponding duty by Person B, conversely, the 
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term ‘duty’ means that Person B has a duty to Person A that is the correlative of 
Person A’s right. Professor Hohfeld’s purpose in developing this vocabulary was 
to unpack the term ‘right’, which tends to be used in several different senses that 
are easily confused with one another. A simple instance of the Hohfeldian usage 
is this: suppose that I have contracted to sell my house to B. I decide to sell it to C 
instead. I have power to sell to C, sircce I still own the house and have the power 
to convey; but, having promised B to sell to her, I have a duty to B not to sell to 
anyone else and B has a right that I not sell. For violation of my duty to B, I may 
be held liable to B in damages. C will still get the house, however, because I have 
exercised my power to convey to C. It is possible under certain circumstances for 
the sale to be voidable and for the court to order a transfer to B, but that will be 
an unusual case and will represent the exercise of the court’s own power to 
revise transactions. It would not mean that my transfer to C was ineffective, only 
that the court had found it wrongful and had undone it. 

In Hohfeldian analysis, constitutional ‘rights’ are claims that the state has a 
duty to the person to do or to refrain from doing the act specified. In the context 
of the refusal and withdrawal of treatment cases, the claim is that the state has a 
duty not to interfere with the person’s exercise of his power to refuse treatment, 
or has a duty to enable the person to exercise his power to refuse treatment 
through the guardian or by providing for another surrogate with fiduciary 
duties. 

4 Rather than reciting the texts of all the statutes in force in each of the fifty 
states, for the sake of simplicity I shall refer for relatively uncontroversial points 
of legal doctrine to the current text of the Uniform Probate Code. All fifty states 
have a probate code, under which courts have jurisdiction to appoint a conser- 
vator for the property and affairs of a person under a disability, and may in 
addition if necessary appoint a guardian for the person. The responsibilities of all 
the persons appointed to administer the estate of incompetent persons are 
fiduciary in nature. 

5 It bears nothing in this connection that an arrangement such as that created for 
the lunatic would not have been necessary for anyone who already was under a 
disability or in the custody of another, such as a married woman or a child, since 
property held by such a person would be managed by the person with authority 
over them. 
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